
 
 
 
August 13, 2009 

Rose Mary Bailly, Esq. 
Executive Director 
NYS Law Revision Commission 
80 New Scotland Avenue 
Albany, NY 12208    VIA EMAIL 
 
 
RE: New York State Law Revision Commission’s Preliminary Report on the 
Alcoholic Beverage Control Law and its Administration 

Dear Ms. Bailly: 

Marin Institute appreciates the opportunity to comment on the New York State Law 
Revision Commission’s Preliminary Report on the Alcoholic Beverage Control Law and 
its Administration.  

 
Founded in 1987, Marin Institute is a nonprofit organization whose mission is to protect 
the public from alcohol-related harm. We advance policies to reduce over-consumption 
and monitor alcohol industry practices that undermine public health and safety. Given 
this background, Marin Institute is uniquely qualified to comment on this law revision 
process to help ensure that any changes made to New York State’s alcohol laws or 
regulations are made in the interest of public health and safety. 

 
 

I. GENERAL CONCERNS 
 
Based on the Commission’s report, many of the changes being considered appear to be 
based on the idea that current alcohol laws are antiquated or out of date. Of course, as 
times change, laws may need to be revised. However, just because a law is old, this 
does not mean it is no longer relevant or effective. Similarly, just because times have 
changed, that does not mean that the problems older laws sought to address have gone 
away. In no area is this more evident than with the laws governing and the problems 
associated with the sale and consumption of alcoholic beverages. 

 
In outlining the history of alcohol regulation in New York, the Commission cited 
examples of the problems associated with the unrestricted sales of alcohol in the state. 
The worry seems that without “modernization,” the New York market will become less 
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efficient, in turn making the state less competitive, and eventually costing the state jobs 
and tax dollars. However, these concerns fail to take into account the reasons for the 
regulation alcoholic beverages in the first place. Prior to Prohibition, the nearly 
unchecked sale of alcohol took a terrible toll on the state’s citizens. Regulation of 
alcoholic beverages was and is still intended to protect everyone’s health and safety. 

 
While times have improved since the era before Prohibition, problems with alcohol still 
persist. Everyday the lives of people in New York are affected by problems associated 
with alcohol use. The U.S. Centers Disease Control and Prevention estimates nearly 
4,000 New Yorkers die each year because of alcohol. Other problems include underage 
drinking, drunk driving, violence, and addiction, as well as broader societal costs 
including lost work productivity, healthcare costs, and criminal justice costs. Laws and 
regulations controlling alcohol sales were passed to help protect the health and safety 
of the public. It is this public imperative that must be protected and strengthened. 

 
Marin Institute asks that the Commission be conscious of the greater policy issues at 
stake rather than focusing solely on the individual laws that it is considering revising. 
The current calls for “modernization” seek to deregulate the sale of a potentially 
dangerous drug. No matter what social benefits alcohol may provide, that is the reality. 
 
Marin Institute requests that before recommending any changes in law, the Commission 
consider potential impacts on the health and safety-related policies outlined in the 
Preliminary Report, specifically whether a proposed change will: (1) assure the integrity 
of the three-tier system; (2) protect the health, safety and welfare of patrons of on-
premises establishments; (3) vouchsafe the health, safety, welfare, and repose of the 
inhabitants of residential areas where on-premises establishments are located; and  
(4) reduce alcohol abuse and limit consumption to temperate use. Marin Institute is 
confident that the Commission will make recommendations regarding the regulation of 
alcohol that will improve the health and safety of the people of New York State.  

 
 

II. ACCESS TO ALCOHOL 
 

The scientific literature is abundantly clear that the more access people (especially 
youth) have to alcohol, the greater the number of problems communities will suffer. In 
addition to the individual struggles of dependence and addiction, societal challenges 
include drunk driving, increased health care costs, violent crime, child abuse and 
neglect, just to name a few. In addition to the specific comments below, Marin Institute 
stresses that in all considerations, the Commission should bear this reality in mind.  

 
A. Outlet Density.  Marin Institute strongly supports restrictions that will limit or reduce 
the number of alcohol outlets in a community. Studies have demonstrated that the 
higher the alcohol outlet density in a given area, the greater the incidence of community 
violence, drinking-driving incidents, injuries, underage drinking, public nuisance 
activities, among other societal problems. As a result, Marin Institute supports the 500 
foot rule, and recommends that at a minimum it remains in effect and if possible, be 
strengthened. Because the problems associated with alcohol outlet density are related 
to access to alcohol, the rule should apply to all outlets regardless of community size. 
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As for the 200 foot rule and the four nearest liquor stores, Marin Institute suggests that 
any discussion of making changes to these rules include those considerations 
mentioned above regarding the problems associated with alcohol outlet density. 

 
B. Public Convenience and Advantage and Public Interest. Marin Institute strongly 
supports community input and local decision-making in the granting or renewing of 
alcohol licenses. A better definition of the terms “public convenience and advantage” 
and “public interest” may make it easier to determine if a given applicant meets the 
criteria for being granted a license. However, any such clarification of these terms 
should not make it easier to obtain a license, or exclude the community from offering 
meaningful input on whether a proposed license is warranted. Merely clarifying the 
terms to make it easier to grant or renew licenses will only undermine steps taken by 
the local community to address problems associated with outlet over-concentration.    

 
C. Suffer and Permit. Marin Institute supports giving communities the needed tools to 
effectively enforce state alcohol laws, especially when it comes to closing problem 
alcohol outlets. Given the difficulties with satisfying the current “suffer and permit” 
standard, it may be warranted to clarify the term so that localities can shut down 
problem outlets. While the proposed addition of the terms “violence, drug trafficking and 
excessive noise,” is a start, it does not go far enough. For example, such language does 
not help communities deal with outlets that regularly sell alcohol to minors or contribute 
to littering or public urination, or a host of other problems. We are concerned about the 
implication that such other problems may be excluded under a specific definition. 
Instead, localities should be given greater discretion regarding which offenses warrant 
closure in order to address the wide variety of harm associated with problem outlets.  

 
D. Wine in Grocery and/or Other Stores. Marin Institute strongly opposes the 
extension of off-premises wine or liquor license to grocery or drugstores. Increasing 
access and availability of alcoholic beverages in this way will likely result in more harm 
to local communities. Because the increased availability of alcohol directly correlates 
strongly with harm, regulators must be ever vigilant with regard to where and when 
products can be sold. Once again, just because it was a long time ago that the decision 
was made to restrict where certain types of alcohol can be sold is not a reason to 
abandon the policy. In fact, alcohol-related problems warrant increased restrictions. 

 
While the Commission is correct that some other states (such as California) allow 
alcohol sales in grocery and other stores, that does not mean it’s a good policy or that 
those states aren’t having more problems as a result. In fact, some states with liberal 
policies regarding the sales of potentially dangerous products have begun to reconsider 
some of these policies. For example, San Francisco has recently proposed banning the 
sale of tobacco in drugstores. Given that people visit drugstores to purchase health-
promoting products, it seems counterintuitive to sell either tobacco or alcohol there. 
 
E. Engaging in other businesses & C Licensees. Marin Institute stresses that any 
discussion regarding whether alcohol retailers ought to be able to engage in other 
business activities, such as making ATMs available, or selling other products such as 
soft drinks and snack foods, acknowledge the implications of increased exposure to 
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alcohol sales, specifically with regard to underage youth. The current restrictions 
regarding which activities and products are available in alcohol retail outlets limit the 
purposes for which people enter these stores. The greater the number of activities and 
products that are available, the more purposes people will have to enter these stores. In 
effect, increased purpose will lead to increased access to alcohol beverages and the 
problems that accompany it. Additionally, a change in activities and products will give 
underage youth more reasons to visit outlets that may have been previously off-limits. 
As a result, incidents of underage purchases may occur. 

 
F. Internet Sales of Beer.  At a minimum, Marin Institute opposes expanding New York 
state law to allow for beer sales over the internet. Preferably, Marin Institute proposes 
that the law be clarified to explicitly ban internet sales of all alcoholic beverages. Such 
strict measures are necessary because in addition to the aforementioned problems 
associated with increased access to alcoholic beverages, internet sales present 
increased opportunities for underage youth to purchase alcohol, which is nearly 
impossible to police. In addition, internet sales represent an end-run around the three-
tier system that potentially deprives the government of taxes paid by wholesalers.   

 
III. PRICING 

 
Because research demonstrates that higher taxes and prices represent the most 
effective policy strategy available to reduce alcohol-related harm, Marin Institute 
strongly opposes any measures that could result in the lowering of alcohol prices in 
New York. In fact, prices need to be increased, and Marin Institute strongly supports 
higher tax rates on alcoholic beverages similar to those that Governor Patterson 
recently signed into law as part of the 2009-2010 budget.  
 
Substantial research shows that higher prices of alcohol are associated with reduced 
alcohol consumption and alcohol-related problems, especially in youth. As a result, any 
proposed changes to how prices are established between the tiers must not result in 
lower prices for drinkers. Also, remembering our history, many of the “inefficiencies” that 
are often talked about were built into the system in order to better protect the public 
from the dangers of the unregulated flow of an addictive drug.  

 
The practice of price posting and holding is intended to make sure that the sale of 
alcohol is conducted in a responsible and transparent manner. While the decision by the 
United States Court of Appeals for the Ninth Circuit in Costco v. Maleng invalidated 
“post and hold” as applied in Washington State, that case does not control trade 
practices in New York, nor does it mean that the policy is ineffective.  
 
Similarly, the ban against trade channel pricing functions to reinforce the policies of 
“post and hold.” Removing this prohibition will have an adverse effect on the 
transparency of pricing, as well as lead to lower alcohol prices in certain “channels.” 
Because the price of alcohol is so closely tied to alcohol consumption and alcohol-
related problems, it is an imperative that no changes are made to the pricing structures 
that could result in lowering the price of alcoholic beverages in New York. 
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IV. LABELS & ADVERTISING  
 

Marin Institute supports New York’s continued regulation of labels and the advertising of 
alcoholic beverages in the state. Alcohol advertising and packaging have been shown to 
influence both adult and underage drinking. As a result, active regulation of labels and 
advertising can have a positive impact on reducing alcohol consumption.   

  
A. Labeling. Marin Institute supports New York’s continued regulation of labels on 
alcoholic beverages. Some have argued that combined with federal labeling laws, state 
labeling laws are unnecessary, duplicative, and result in a lack of uniformity. However, 
this argument presupposes that one, the federal government is better suited to establish 
labeling rules for New York than state authorities; and two, the need for alcohol 
companies to enjoy uniform labeling outweighs the need for New York’s citizens to have 
the most effective labeling laws possible, neither of which is necessarily true. Moreover, 
the 21st Amendment grants states with the power to regulate alcohol within their border. 
New York should not cede this authority without a very good reason. 
  
With regard to the criteria for disapproving a label, the term “tends to deceive” may be 
vague, and given the judicial doubt cast on its legality, changes may be needed here. 
But any new regulations should require that alcoholic beverages be clearly labeled as 
such. Additionally, discretion needs to be built into the review system to allow for 
reviewers to disapprove of labeling that is potentially deceptive, for example, labels that 
mimic those of non-alcoholic soft drinks that appeal to minors.   
 
B. Gifts and Services. Marin Institute opposes measures that expand the types of gifts 
or services manufacturers or wholesalers can make to retailers or other parties. 
Currently these laws restrict merchandising and promotional practices, including 
advertising in retailer’s catalogues and the placement of advertising devices and 
decorations in and around a store. In giving these items to retailers, manufacturers and 
wholesalers intend to receive additional advertising of their products. Because 
increased exposure to alcoholic beverage advertisements positively correlates to 
increased consumption among youth, New York should continue to restrict the 
advertising of alcoholic beverages wherever and whenever possible.  
 

V. THREE-TIER SYSTEM 
  
Maintaining the integrity of the three-tier system is necessary for ensuring the health 
and safety of the public. The three-tier system ensures that alcoholic beverages are 
distributed and sold in a responsible manner. By requiring all alcoholic beverages sold 
in New York to go through the channels established by the system, the state is able to 
more easily hold parties responsible for violations of the law, as well as more easily 
collect taxes. Prior to the establishment of the three-tier system, manufacturers could 
sell directly to drinkers through tied houses. These vertically integrated systems often 
resulted in overly aggressive marketing and excessive sales, which in turn led to 
problems with over-consumption. Because larger manufacturers were not located in 
many of the communities in which their beverages were sold, it was difficult for 
communities to hold manufacturers responsible for their irresponsible sales practices. 
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The system now requires manufacturers to sell their products to local or regional 
distributors, who in turn sell the products to local retailers. The three-tier system creates 
a structure that ensures that the state has adequate oversight of alcohol sales. It is in 
this way that the three-tier system helps prevent aggressive and abusive marketing and 
sales techniques, as well as encourage moderation. For these reasons, Marin Institute 
strongly supports maintaining the integrity of the three-tier system.  
 
Gifts and Services. Marin Institute opposes relaxing the laws regarding the gifts and 
services that manufacturers and wholesalers can make to persons licensed under New 
York law. Strong independent tiers are necessary to ensure that the three-tier system 
properly functions. Allowing one tier to offer gifts and services to another creates, at 
minimum, the appearance of a quid pro quo type situation that stands to align the 
interests of two otherwise separate tiers. In doing so, the line between the two tiers 
becomes blurred resulting in the undermining of the three-tier system. 
 
CONCLUSION 
 
Alcohol use remains a major problem in America today. While it is not the health and 
safety catastrophe that it was prior to Prohibition, the march toward “modernization” 
threatens to gradually dismantle the many improvements that are a result of sound 
regulation over the last 75 years. Thus, the Commission must be careful to consider 
each proposed change within the greater context of public policy and public interest. 
 
While chipping away at the current regulatory system may provide economic benefit to 
some businesses in the short run, the long-term toll on public health and safety will 
ultimately be felt by everyone, personally and collectively. Instead, the Commission can 
seize this opportunity to recommend revisions to strengthen alcohol regulation in New 
York State, which in turn will reduce alcohol-related harm and ensure that the public 
health and safety of New York’s residents remain the top priority. 
 

Thank you for the opportunity to comment on this important matter. 

 

Sincerely, 

Michele Simon, JD, MPH 
Research and Policy Director 
Marin Institute 
 
24 Belvedere Street 
San Rafael, CA 94901 
(415) 257-2485 
www.MarinInstitute.org 


